Wind Energy Facility Local Law for Town of Hammond

Local Law No. 1 0f 2009
Be it hereby enacted by the Town Board of the Town of Hammond as follows:

Section 1: Local Law No. 1 of 2009, entitled 'WIND ENERGY FACILITIES;" is hereby
adopted to read in its entirety as follows:

WIND ENERGY FACILITIES STATFEH ;: tD :
Article 1 )
General

§1. Title

This Local Law shall be cited as the "Wind Energy Facility Law of the Town of Hammond, New
York™.

§2. Purpose
The Town Board of the Town of Hammond adopts this Local Law to promote the effective and

efficient use of the Town's wind energy resource -through Wind Energy Conversion Systems

(WECS), and to regulate the placement of such systems so that the public health, safety, and welfare
will not be jeopardized.

§3.  Authority

The Town Board of the Town of Hammond, enacts this Local Law under the authority granted by

1. Article IX of the New York State Constitution, §2(c) (6) and (10).
2. New York Statute of Local Governments, §10 (1), (6), and (7).

3. New York Municipal Home Rule Law, §10 (1) (1) and (ii) and §10 (1) (a) (6), (11),
(12), and (14).
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The supersession authority of New York Municipal Home Rule Law, §10 2)(d)(3),
specifically as it relates to determining which body shall have power to grant
variances under this Local Law, and what variances may be granted to the extent such
grant of power is different than under Town Law §267 and §274-b, and as 1t relates to
the power of the Town Board to regulate land use within the Town to the extent the
provisions of this Local Law differ from the authority granted to the Town by Article
16 of the Town Law.

New York Town Law, Article 16 (Zoning).

New York Town Law §130(1)(Building Code), (3)(Electrical Code), (5)(Fire
Prevention), (7)(Use of streets and highways), (7-a)(Location of Driveways),
(Il)(peace, good order and safety), (15)(Promotion of public welfare), (15-
a)(Excavated Lands), (16)(Unsafe buildings), (19)(Trespass), and (25)(Building
lines).

New York Town Law §64(17-a) (protection of aesthetic interests), (23) (General
pOWers).

New York Real Property Tax Law §487.

§4. Findings and Determinations

The Town Board of the Town of Hammond makes the following findings and determinations:

1.

Wind energy 1s an abundant, renewable and nonpolluting energy resource of the
Town and 1ts conversion to electricity may reduce dependence on nonrenewable

energy sources and decrease the air and water pollution that results from the use of
conventional energy sources.

The generation of electricity from properly sited wind turbines, including small
systems, can be cost-effective, and in many cases existing power distribution systems
can be used to transmit electricity from wind-generating stations to utilities or other
users, or on-site consumption can be reduced.

Regulation of the siting and installation of wind turbines is necessary for protecting
the health, safety, and welfare of neighboring property owners and the public.

Wind Energy Facilities represent significant potential aesthetic impacts because of
their large size, lighting, and shadow flicker effects.

If not properly regulated, installation of Wind Energy Facilities can create drainage
problems through erosion and lack of sediment control for facility and access road
sites, and harm farmlands through improper construction methods.

128770/22877//00094909.DOC}

Page 2



Wind Energy Facility Local Law for Town of Hammond

10.

11.

12.

13.

14.

135.

Wind Energy Facilities may present a risk to birds, bats and other creatures.

If not properly sited, Wind Energy Facilities may adversely affect the property values
of adjoining property owners.

Wind Energy Facilities may be significant sources of noise, which, 1f unregulated,
can negatively affect the quiet enjoyment of properties in the vicinity.

Construction of Wind Energy Facilities can create traffic problems and damage local
roads.

Wind Energy Facilities can cause electromagnetic interference issues with various
types of communications.

The installation of Wind Energy Facilities may affect ground water supplies.

Distance of setbacks have taken into consideration the potential hazards of ice throws,
blade breakage, and tower blow downs.

Wind Energy Facilities may have an effect on future sub-divisions.

Considering all of the above factors, the geographic characteristics of the Town of
Hammond and the density of certain residential areas within the Town, the Town
Board has determined that there are limited areas within the Town where Wind
Energy Conversion systems can be safely constructed and operated and will be
compatible with other nearby land uses. These areas shall be designated by the Town
Board through enactment of this Local Law as the Town of Hammond Wind Overlay
District, the boundaries of which shall be as defined in Section 6 of this Local Law.

Unless the Town Board acts by separate law to have the Town of Hammond opt out
of the provisions of §487 of the New York Real Property Tax Law, it shall be the
policy of the Town of Hammond that the owner and developer/operator of any
property on which a Wind Energy Conversion System 1s constructed pursuant to this
Local Law, shall enter into a payment-in-licu-of-taxes agreement with the town, the
school district, and the county which shall require annual payments to the town, the
school district and the county in the amounts which would otherwise be payable to
the town, the school district and the county but for the exemption which may be
granted to the owner and/or the operator under §487 of the Real Property Tax Law.

§5.  Permits Required

A. No Wind Energy Facility shall be constructed, reconstructed, modified, or operated in the
Town of Hammond, except in compliance with this Local Law.

v

{28770/22877//00094909.DOC}

Page 3



Wind Energy Facility Local Law for Town of Hammond

86.

No Wind Energy Conversion System (“WECS”) shall be constructed, reconstructed,
modified, or operated in the Town of Hammond, except in the Wind Overlay District,
pursuant to a Special Use Permit approved pursuant to this Local Law.

No Special Use Permit shall be issued for construction, reconstruction, modification or
operation of a WECS 1n the Town of Hammond, until all other permits as may be required
(e.g., FAA, DEC, ctc.) have been 1ssued and evidence of same provided to the Town of
Hammond.

No Wind Measurement Tower shall be constructed, reconstructed, modified, or operated in
the Town of Hammond, except pursuant to a Special Use Permit 1ssued pursuant to this Local
Law. ‘

No Small Wind Energy Conversion System shall be constructed, reconstructed, modified, or
operated in the Town of Hammond, except pursuant to a Special Use Permit 1ssued pursuant
to this Local Law. ’

Exemptions. No permit or other approval shall be required under this Local Law for
mechanical, non-electrical WECS utilized solely for on-site agricultural operations.

Transfer. No transfer of any Wind Energy Facility or Special Use Permit, nor sale of the
entity owning such facility including the sale of more than 30% of the stock of such entity
(not counting sales of shares on a public exchange), will occur without prior approval of the
Town, which approval shall be granted upon written acceptance by the transferee of the
obligations of the transferor under this Local Law. No transfer shall eliminate the liability of
an applicant or of any other party under this Local Law.

Definitions.

As used in this Local Law, the following terms shall have the meanings indicated:

AMBIENT SOUND PRESSURE LEVEL — The composite of sound pressure level from all

sources near and far; the normal or existing level of environmental sound pressure at a given
location.

dBA — A-Weighted Sound Pressure Level. The sound pressure level in decibels as measured
on a sound level meter using the A-weighted filter network.

dBC — C-Weighted Sound Pressure Level. The sound pressure level in decibels as measured
on a sound level meter using the C-weighted filter network.

DECIBEL — A unit describing the amplitude of sound, equal to 20 times the logarithm to the
base 10 of the ratio of the measured pressure to the reference pressure, which 1s 20
microparscals.
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EAF - Environmental Assessment Form used in the implementation of the SEQRA as that
term 1s defined in Part 617 of Title 6 of the New York Codes, Rules, and Regulations.

RESIDENCE - means any dwelling suitable for habitation existing in the Town of Hammond
on the date an application is received. A residence may be part of a multi-dwelling or
multipurpose building, and shall include buildings such as hunting camps, seasonal
residences, hotels, hospitals, motels, dormitories, sanitariums, nursing homes, schools or
other buildings used for educational purposes, or correctional institutions.

SEQRA - the New York State Environmental Quality Review Act and 1ts implementing
regulations in Title 6 of the New York Codes, Rules and Regulations, Part 617,

SOUND PRESSURE LEVEL - means the level, which 1s equaled or exceeded a stated
percentage of time. An LIO - 45 dBA indicates that in any hour of the day 45 dBA can be
equaled or exceeded only 10% of the time, or for 6 minutes. An LIO-33dBC indicates that in
any hour of the day 33dBC can be equaled or exceeded only 10% of the time or for six
minutes. The measurement of the sound pressure level shall be done according to the
International Standard for Acoustic Noise Measurement Techniques for Wind Generators
(IEC 61400-11), or other procedures accepted by the Town Planning Board.

SITE - The minimum area necessary for a Wind Energy Facility to satisfy the required
setbacks and any other standards 1n this local law. The Site may be publicly or privately
owned by an individual or a group of individuals controlling single or adjacent properties.
Where a WECS location is proposed nearer to a property line or off-site residence than
required by the provisions of this Local Law, an easement shall be signed by the adjacent
landowner or landowners and recorded in the real property records at the St. Lawrence
County Clerk’s Office. The easement must, at a minimum, describe all lands that may be
impacted if the WECS fell and must remain in effect as long as the WECS 1is in place. In no
instance shall the easement provide for a setback between a WECS and a residence that is
less than one and one-half times the total height of the tower.

SMALL WIND ENERGY CONVERSION SYSTEM - ("Small WECS") - A wind

energy conversion system consisting of a wind turbine, a tower, and associated control or
conversion electronics, which has a rated capacity of no less than 500 watts and not more
than 100 kW/hour and which 1s intended to primarily generate on-site power or reduce on-
site consumption of utility power.

TOTAL HEIGHT - The height of the tower and the furthest vertical extension of the WECS.

WIND ENERGY CONVERSION SYSTEM ("WECS") - A machine that converts the kinetic
energy in the wind into electricity with a rated capacity in excess of 100kW/hour (commonly
known as a "wind turbine" or "windmill").

WIND ENERGY FACILTY - Any Wind Energy Conversion System, Small Wind Energy
Conversion System, or Wind Measurement Tower, including all related infrastructure,
electrical lines and substations, access roads and accessory structures.
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{7.

WIND MEASUREMENT TOWER - A tower used for the measurement of meteorological
data such as temperature, wind speed and wind direction.

WIND OVERLAY DISTRICT — Those areas of the Town of Hammond that the Town Board
has determined are appropriate for the development of Wind Energy Conversion Systems
(WECS) and related infrastructure, electrical lines and substations, access roads and
accessory structures. The boundaries of the Wind Overlay District shall be as shown on the
map entitled Town of Hammond Wind Overlay District dated , and on
file in the Town Clerk’s Office, a copy of which 1s attached to this local law as Appendix
“B” and is described as follows: :

L. Railroad bed from the St. Lawrence/Jefferson County line to the village limits
of the Village of Hammond.

2. Black Lake Road from the village limits of the Village of Hammond to the
town line between the Town of Hammond and the Town of Morristown.

3. South side of NYS Route 12 'from the St. Lawrence/Jefferson County line to
Hammond/Morristown town line.

4. St. Lawrence/Jefferson County line from the railroad bed to the south side of
the NYS Route 12 right of way line.

5. Hammond/Morristown town line from Black Lake Road to the south side of
the NYS Route 12 right of way line.

Applicability

The requirements of this Local Law shall apply to all Wind Energy Facilities proposed,
operated, modified, or constructed within the Town of Hammond after the effective date of
this Local Law.

Wind Energy Facilities for which a required permit has been properly issued and upon which
construction has commenced prior to the effective date of this Local Law, shall not be
required to meet the requirements of this Local Law; provided, however, that

L. Any such pre-existing Wind Energy Facility that does not generate energy for a
continuous period of twelve (12) months shall meet the requirements of this Local
Law prior to recommencing production of energy.

2. No modification or alteration to an existing Wind Energy Facility shall be allowed
without full compliance with this Local Law.
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§10.

§11.

3. Any Wind Measurement Tower existing on the effective date of this Local Law shall
be removed no later than twenty-six (26) months after said effective date, unless a
Special Use Permit for said Wind Measurement Tower is obtained pursuant to the
provision of this Local Law.

Wind Energy Facilities may be either principal or accessory uses. Alternatively, an existing
structure on the same Site shall not preclude the installation of a Wind Energy Facility or a
part of such facility on such Site. Wind Energy Facilities constructed and installed in
accordance with this Local Law shall not be deemed expansions of a nonconforming

use or structure. ‘

Article 11

Wind Energy Conversion Systems

Wind Energy Conversion Systems Permitted.

Wind Energy Conversion Systems shall only be permitted within the boundaries of the Wind
Overlay District and only after receipt of a Special Use Permit issued by the Town Planning
Board pursuant to the provisions of this Local Law.

Applications for Wind Energy Conversion Systems
An application for Special Use Permit for individual WECS shall include the following:

1. Name, address, telephone number of the applicant. If the applicant is represented by
an agent, the application shall include the name, address and telephone number of the
agent as well as an original signature of the applicant authorizing the representation.

2. Name and address of the property owner. If the property owner is not the applicant,
the application shall include a letter or other written permission signed by the
property owner (i) confirming that the property owner 1s familiar with the proposed
applications and (ii) authorizing the submission of the application.

3. Address, or other property identification, of each proposed WECS location, including
Tax Map section, block and lot number, latitude and longitude coordinates.

4. A description of the project, including the number and maximum rated power output
capacity of each WECS.
5. For each WECS proposed, a plot plan prepared by a licensed surveyor or engineer

drawn in sufficient detail to clearly describe the following:
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(a) Property lines and physical dimensions of the Site;

(b) Location, approximate dimensions and types of existing structures and uses on
Site, public roads, and adjoining properties within one thousand two hundred
fifty feet of tower height of the Site.

(c) Location and ground elevatioﬁ of each proposed WECS.

(d) Location of all above ground utility lines on the Site, and all related
transformers, power lines, interconnection point with transmission lines, and
other ancillary facilities or structures.

(e) Location and size of structures above 35 feet within a one thousand two
hundred fifty foot radius of the proposed WECS. For purposes of this
requirement, electrical transmission and distribution lines, antennas and
slender or open lattice towers are not considered structures.

(f) Boundaries of the Wind Overlay District to demonstrate that each proposed
WECS is located within said overlay district.

(g) To demonstrate compliance with the setback requirements of this Article,
circles drawn around each proposed tower site equal to:

(1) Radius equal to one and a half times the tower height.
(11) Five Hundred foot radius.
(i11) One Thousand two hundred fifty foot radius.

Information shall be provided concerning ownership and land uses within the
above-mentioned radii.

(h)  Location of the nearest residential structure on Site and off Site, and the
distance from the proposed WECS.

(1) All proposed facilities, including access roads, electrical lines, substations,
storage or maintenance units, and fencing.

6. Elevation drawing of the WECS showing Total Height, turbine dimensions, tower
and turbine colors, ladders, distance between ground and lowest point of any blade,
location of climbing pegs, and access doors. One drawing may be submitted for each
WECS of the same type and Total Height.

7. Landscaping Plan depicting vegetation describing the area to be cleared of vegetation
and areas where vegetation shall be added, identified by species and size of
specimens at installation, and their locations. Guideline listed in Appendix A of this
law shall also adhere for this work.
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10.

11.

12.

13.

14.

Lighting Plan showing any FAA-required lighting and other proposed lighting. The
application should include a copy of the determination by the Federal Aviation
Administration to establish required markings and/or lights for the structure, but if
such determination 1s not available at the time of the application, no building permit
for any lighted facility may be 1ssued until such determination is submitted.

Decommissioning Plan: The applicant shall submit a decommissioning plan, which
shall include: 1) the anticipated life of the WECS; 2) the estimated decommissioning
costs 1n current dollars; 3) how said estimate was determined; 4) the method of
ensuring that funds will be available for decommissioning and restoration; (5) the
method, such by annual re-estimate by a licensed engineer, that the decommissioning
cost will be kept current; and 6) the manner in which the WECS will be
decommuissioned and the Site restored, which shall include removal of all roads,
structures and debris to a depth of 3 feet, restoration of the soil, and restoration of
vegetation (consistent and compatible with surrounding vegetation), less any fencing
or residual minor improvements requested by the landowner. Compliance with the
New York State Department of Agriculture and Markets Guidelines for Agricultural
Mitigation for Wind Power Projects in effect as of the effective date of
decommissioning shall be required.

Complaint Resolution: The application will include a complaint resolution process to
address complaints from nearby residents. The applicant shall make every reasonable
effort to resolve any complaint within 45 days. Lacking resolution, an arbitrator shall
be appointed by the Town Board and ‘the results of the Arbitration shall be binding on
both parties. Complaint resolution shall be filed by registered mail. In the event
Arbitration is required to resolve any complaint, the applicant shall be responsible for
the arbitrator’s fees and any administrative expenses associated with the arbitration.

An application shall include information relating to the construction/installation of the
wind energy conversion facility as follows:

(a) A construction schedule descfibing commencement and completion dates and
hours of construction; and

(b) A description of the routes to be used by construction and delivery vehicles,
the gross weights, and heights of those loaded vehicles.

Completed Part 1 of the Full EAF.

Applications for Wind Energy Permits for Wind Measurement Towers subject to this
Local Law may be jointly submitted with the WECS.

For each proposed WECS, include make, model, picture, and manufacturer's
specifications, including noise decibels data. Include Manufacturers' Material Safety
Data Sheet documentation for the type and quantity of all materials used in the
operation of all equipment including, but not limited to, all lubricants and coolants.
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[f a positive declaration of environmental significance 1s determined by the SEQRA

lead agency, the following information shall be included in the Draft Environmental
Impact Statement (DEIS) prepared for a Wind Energy Facility. If the lead agency
issues a Negative Declaration of environmental significance following its review of
the EAF, an amended application shall be submitted which shall include at a
minimum the following information:

(a).

(b).

(¢).

(d).

(€).
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Shadow Flicker: The applicant shall conduct a study on potential shadow
flicker. The study shall identify locations where shadow flicker may be caused
by the WECSs and the expected durations of the flicker at these locations. The
study shall identify areas where shadow flicker may interfere with residences
and describe measures that shall be taken to eliminate or mitigate the
problems.

Visual Impact: Applications shall include a visual impact study of the
proposed WECS as installed, which shall include a computerized
photographic simulation, demonstrating any visual impacts from strategic
vantage points. Color photographs of the proposed Site from at least two
locations accurately depicting the existing conditions shall be included. The
visual analysis shall also 1indicate the color treatment of the system's
components and any visual screening incorporated into the project that is
intended to lessen the system's visual prominence.

Fire Protection/Emergency Response Plan: A fire protection and emergency
response plan, created in consultation with the fire department(s) having
jurisdiction over the proposed WECS to address coordination with local
emergency/fire protection providers during any construction or operation
phase emergency, hazard or other event.

A

Noise Analysis: A noise analysis by a competent acoustical consultant
documenting the noise levels associated with the proposed WECS. The study
shall document noise levels at property lines and at the nearest residence not
on the Site (1f access to the nearest residence is not available, the Town Board
may modify this requirement). The noise analysis shall be performed
according to the International Standard For Acoustic Noise Measurement
Techniques For Wind Generators (IEC 61400-11), or other procedure
accepted by the Town Planning Board, and shall include both a dBA analysis
and dBC analysis.

Property Value Analysis: Property value analysis shall be prepared by a
licensed appraiser in accordance with industry standards, regarding the
potential impact of values of properties neighboring WECS Sites.
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().

(8)-

(h.)

(D).

().

(k).

).
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Electromagnetic Interference: An assessment of potential electromagnetic
interference with microwave, radio, television, satellite systems, personal
communlication systems and other wireless communication, weather and other
radar shall be prepared.

Transportation Impacts: An analysis of impacts on local transportation shall be
prepared, regarding impacts anticipated during construction, reconstruction,
modification, or operation of WECS. Transportation mmpacts to be considered shall
include, at a mimimum, potential damage to local road surfaces, road beds and
assoclated structures; potential traffic tie-ups by haulers of WECS materials; impacts
on school bus routes; impacts of visitors to the WECS facilities. Local roads shall
include all state highways, county highways, town highways, and village streets and
highways which will be or may be used by the applicant.

Transportation Plan: A transportation plan describing routes to be used in
delivery of project components, equipment and building materials, and those
to be used to provide access to the Site during and after construction. Such
plan shall also describe any anticipated improvements to existing roads,
bridges or other infrastructure, and measures to restore damaged/disturbed
access routes following construction. Roads shall include all state highways,
county highways, town highways, and village streets and highways which will be or
may be used by the applicant.

v

Ground Water Impacts: An analysis of impacts on local ground water
resources shall be prepared, regarding impacts anticipated during construction,
reconstruction, modification or operation of WECS.

Cultural Resources: An analysis of impacts on cultural resources shall be
prepared, regarding impacts anticipated during construction, reconstruction,
modification, or operation of WECS.

Wildlife Impacts: An analysis of impacts on local wildlife shall be prepared,
regarding 1mpacts anficipated during construction, reconstruction,
modification, or operation of WECS. Wildlife impacts to be considered shall
include, at a minimum, anticipated impacts on flying creatures (birds, bats, insects),
as well as wild creatures existing at ground level. Any analysis or study shall follow
the most current guidelines published by the DEC (when adopted) for aviation
studies. ,

Operation _and Maintenance Plan: An operation and maintenance plan
providing for regular periodic Wind Energy Facility schedules, any special
maintenance requirements and procedures and notification requirements for
restarts during icing events.
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§ 12

16.  The applicant shall, prior to the receipt of a Special Use Permit, provide proof that 1t
has executed an Interconnection Agreement with the New York Independent System
Operator and the applicable Transmission Owner.

17. A statement, signed under penalties of perjury that the information contained in the
application 1s true and accurate.

18.  The applicant shall provide evidence to the Planning Board that it has entered into or

caused to be entered into a payment-in-lieu-of-taxes agreement as may be required by
84 (15) of this law.

Application Review Process

Applicants may request a pre-application meeting with the Town Planning Board, and/or
with any consultants retained by the Planning Board for application review. Meetings with
the Planning Board shall be conducted in accordance with the Open Meetings Law.

Six copies of the application shall be submitted to the Town Clerk. Payment of all application
fees shall be made at the time of application submission. If any variances are requested,
variance application fees shall be paid at the time of the receipt of the application.

Town staff or Town-designated consultants shall, within 30 days of receipt, or such longer
time 1f agreed to by the applicant, determine 1f all information required under this Article 1s
included in the application. Unless the Planning Board waives any application requirement,
no application shall be considered until deemed complete.

If the application 1s deemed incomplete, the Planning Board shall provide the applicant with
a written statement listing the missing information. No refund of application fees shall be
made, but no additional fees shall be required upon submittal of the additional information
unless the number of WECSs proposed 1s increased.

Upon submission of a complete application, including the grant of any application waiver by
the Planning Board, the Town Clerk shall transmit the application to the Planning Board.

The Planning Board shall hold at least one public hearing on the application. Notice shall be
given by first class mail to property owners within 1,250 feet of each proposed WECS and
published in the Town's official newspaper, no less than ten nor more than twenty days
before the hearing, but, where any hearing is adjourned by the Planning Board to hear
additional comments, no further publication or mailing shall be required. The applicant shall
prepare and mail the Notice of Public Hearing prepared by the Planning Board, and shall
submit an affidavit of service. The assessment roll of the Town shall be used to determine
mailing addresses. In the event a variance 1s requested by the applicant pursuant to the
procedure contained at §17, the notice shall specify the vanance requested and that the
Planning Board will consider the variance pursuant to §17 as part of its review of the
application.
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